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EDITORIAL NOTES. 


The adjournment of the State Legislature was much more satis- 
factory to the people at large than were its sessions. While a few 
good acts were passed, the majority of those that became laws were 
unnecessary, if not vicious, and a large number of those not passed 
were inconsequential, ridiculous or utterly bad. There are some who 
hold that the last Legislature was, in many respects, the worst New 
Jersey has had in years, and we are inclined to agree with them. 
No reasonable man imagines for a moment that the introduction 
of over 1,200 bills was called for, or that one-fourth of them should 
have become laws. We are simply a law-ridden state, just as much 
as it has been considered that we have been a corporation-ridden, 
or a boss-ridden State. Where and how it is to end no man living 
knows, and as the new annual acts, supplements and amendments 
increase in gigantic proportions, and become the despair of lawyers 
and intricate puzzles to courts, nobody is benefitted, certainly not 
the public. Biennial or triennial sessions of the Legislature, with 
power given the Governor to call special sessions when circum- 
stances require, would be of some assistance toward reducing the 
nuisance and the expense of making new statutes, but it would not 
entirely get us out of the dilemma of being swamped by the volume 
of laws that now exist. If the present plan of enacting statutes is 
to be followed, we should say, by all means give us at least biennial 
sessions, though triennial are to be preferred. Every possible proper 
subject of legislation has certainly been acted upon withjn the past 
score of years and instead of amendments we need codifications and 
curtailments and a general halt. To our view, however, some new 
method of enacting laws must ultimately prevail, not only in New 
Jersey but in various other states, ii we are not to make ourselves 
the laughing stock of the world. Free America is becoming bound 
America; perhaps we should say enslaved America; a slave to in- 
numerable, complicated laws; to unnecessary and unwise legislation. 
If Great Britain can control her people and keep up the institutions 
of civilization with fewer enactments in a score of years than New 
Jersey has passed in this one session of 1913, surely something is 
wrong with our legislators and with our methods. 





The Governor of Kansas proposes that, so far as that state is 
concerned, there shall be a remedy for these things. He advocates 
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a commission form of government for the state! Whsat is good for 
the smaller portions of the states—the cities—he thinks should be 
equally good for the state. He begins his message to the Kansas 
Legislature with the remark that he is “persuaded that the instru- 
mentalities for legislation provided for in the State Comstitution 
have become antiquated and inefficient,” and that he believes “we 
should now concern ourselves in devising a system for legislation 
that will give us more efficiency and quicker response to the demands 
of our economic and social conditions and to the will of the people.” 
We should have put it rather in this way: ‘We should now con- 
cern ourselves in devising a system of legislation that will give us 
fewer laws, better ones, and such as the people at large really need 
and desire, and one that will further the consolidation and permanent 
retention of all good acts and the repeal of all others.’ But let us 
hear, further, what Governor Hodges has to say: “As far back,” 
he continues, “as March 12, 1911, in an interview printed in one of 
the great dailies, I advocated that our present legislative system 
be abandoned and that a legislative assembly of thirty members 
from thirty legislative districts, under the check of the recall, be pro- 
vided for in its place. The suggestion made at that time met with 
much favorable comment and I firmly believe that there is a growing 
public opinion in its favor. You senators and representatives can- 
not but have observed the defects of our present system. In a short 
session of fifty days, you are required to study and pass upon hun- 
dreds of measures and the hurry with which this must be done 
must of necessity result in a number of more or Iess crude and ill- 
digested laws, which often puzzle learned jurists to interpret with 
anything like satisfaction to themselves or the public. Hundreds 
of measures also embodying important legislation die on the calendar 
every two years. After a brief session the Legislature adjourns and 
the business of one co-ordinate branch of the state government is 
‘absolutely abandoned for a whole biennium, unless the Legislature 
is convoked in an expensive extra session by the Governor. It is 
as if the head of an important department of some other ‘big busi- 
ness’ should give only fifty days every two years to its management. 
I am aware of the veneration with which ancient institutions are 
regarded in some quarters, but I see no reason why we should cling 
to these institutions in carrying on the all-important affairs of the 
state when in almost every other activity of life we are discarding 
other traditions and antiquated methods for newer and progressive 
ideas and more efficient and economic methods. This Legislature 
has itself discarded the antiquated and inefficient methods of man- 
aging the business of our big state institutions and has concentrated 
the responsibility in the hands of a few, instead of many boards— 
in a word, has applied to them the principle of government by com- 
mission. We have recognized in this state also that the old methods 
of city government are expensive, inefficient and unsatisfactory and 
everywhere the commission plan of city government is being adopted 
and in almost every case is yielding high class results. For myself, 
I can see no good reason why this new idea of government should 
not be adopted for the transaction of the business of the state. Two 
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years ago I suggested a single legislative assembly of thirty members 
from thirty legislative districts. I am now inclined to believe that 
this number is too large and that a legislative assembly of one, or 
two at most, from each Congressional district would be amply large. 
My judgment is that the Governor should be ex officio a member 
and presiding officer of this assembly, and it should be permitted to 
meet in such frequent and regular or adjourned sessions as the 
exigencies of the public business may demand; that their terms of 
office be for four or six years and they be paid salaries sufficient 
to justify them in devoting their entire time to the public business. 
Such a legislative assembly would not, I believe, be more expensive 
than our present system. It would centralize responsibility and ac- 
countability, and, under the check of the recall, would be quickly 
responsive to the wishes of the people.” 





From which it is to be gathered that the Governor of Kansas thinks 
biennial sessions too distant from each other to be “quickly respon- 
sive” to the popular will, and that in any event the laws then passed 
are not well digested and do not bear the stamp of efficiency and 
popularity. It is undoubtedly true that in Kansas, as in several 
western states, “reforms,” genuine and so-called, are in such haste 
toward manifestation in legal writ that the public feel biennial ses- 
sions of the Legislature are pretty slow-going, but here in the East 
it has not been found so. Pennsylvania has learned, by experience, 
that triennial sessions of her Legislature are quite sufficient for all 
her needs, and somewhat useful toward curbing the wily operations 
of her politicians. This, however, is not the main point of the 
Governor’s plea. He thinks a few competent lawmakers, taking what- 
ever time is necessary to act, and with no constitutional hindrances 
as to when they shall meet, will make fewer laws, better laws, better 
worded laws, and at far less expense than two Houses composed 
of numerous members elected but not selected by the people, and it 
is a reasonable conclusion. One specific point the Governor makes 
that should please even the humblest citizen, is this, that such a 
legislative assembly as he suggests “could give ample time to the 
consideration of every measure, not only in relation to its subject 
matter, but to the drafting of it in plain, concise and ‘easily under- 
standable language.” It ought to be that every law in every state 
expressed in fewest words, in the most plain manner, the intent and 
object of that law, just as it ought to be required that a deed, mortgage 
or chattel mortgage should be in terms as brief and plain as possible. 
The opposite method of drawing papers originated in England when 
solicitors received so much per folio for their interminable docu- 
ments, and the practice seems to have been carried, by habit, into 
the wording of statutes, but the time has now come for attenuated 
verbiage in statutory acts to be cast into the pit of eternal destruc- 
tion. To return to the main subject, however, we have only this 
toadd: That a careful consideration of Governor Hodges’ scheme will 
do no harm to any thinking mind, and it is also open to the reflecting 
Jerseyman to ponder upon any other method, whether invented or 
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discovered, that will effect a radical change in our system of weight- 
ing down the statute book with new and uncalled-for enactments. 





Until the laws approved by Governor Fielder are regularly pub- 
lished we shall not know to a certainty just how much bad or un- 
necessary legislation there was in our 1913 session. We can guess 
at it somewhat, and we know there was much. And we know to a 
certainty that many more absurd enactments would have reached 
the Governor had the Senate not been firm and held strictly to the 
agreed date of adjournment. A mere reading of the titles of some 
acts introduced by members in the House of Assembly—and of some, 
too, in the supposed-to-be-wise Senate, will convince one of the 
ridiculousness or unnecessity of a large number of these measures. 
Such, for example—to quote the short titles only—‘“to authorize the 
payment of school teachers semi-monthly,” as if any law were re- 
quired to permit boards of education to pay teachers monthly, semi- 
monthly or weekly as they might see fit; “to offer for sale parts of 
squirrels ;” “to prohibit the killing of skunks, etc., by artificial light 
and fix the season for catching the same,” as if farmers are to be so 
friendly to skunks that they must endure skunk depredations and 
odor except at fixed seasons, and then when the sun is shining: “to 
provide for the licensing of persons to propagate ducks, etc.,” which 
is much as if an act should be proposed to license those who raise 
hogs, sheep, cattle and chickens; “to permit first-class cities to use 
material owned by them for street purposes,” as if a city might not 
do what it will with its own “material” so long as it creates no public 
nuisance; and so forth and so forth. We could quote a score or 
two of such titles, and very likely some of the acts above referred 
to and others similar are already laws! Of course it may be some 
of the quoted short titles are misleading, but still the ideas they 
convey must approximate the facts. Perhaps one of the acts, as 
drawn, was more correctly stated in the Jersey City “Journal” than 
the compositor who set the type unwittingly, or purposely, intended, 
when it published House bill 845 as follows: “Authorizes the Chan- 
cellor in certain suits for divorce, if he shall deem it wise, to steal 
all papers in the suit, and not permit their being open for inspection 


by the people.” 





The usual, if not unusual, number of bills were introduced in 
the House at the last session to let down the bars in a variety of 
past reform measures. It is always so. Somebody whose toes are 
pinched wants a broader shoe than the law allows, and goes to the 
Legislature to secure it by a new act. One bill was to give an 
attorney of ten years’ standing the right to become a counselor with- 
out passing an examination. We admit it is a little mortifying for 
an attorney of many years’ practice to be questioned like a school- 
boy before being enabled to inform the Judges of the Supreme court 
in open session at Trenton what the law is, but he has had the 
right to apply at the usual time of three years after he became at- 
torney, and it is no one’s fault but his own if he failed to take ad- 
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vantage of it. There is the same reason for an examination after 
ten years’ practice as after three years. Some few lawyers when 
they become attorneys could pass a counselor’s examination, and are 
fit to practice before the Supreme court and Court of Errors and 
Appeals; some are incompetent after twenty years’ practice. The 
door is open wide enough now, and the Legislature had the good 
sense to recognize it. Then there were thirteen bills introduced to 
curtail the authority and reduce the scope of the Civil Service Com- 
mission—something which it was supposed was so manifestly useful 
and proper that its power should be increased rather than diminished. 
Politics, we are slowly learning, should have no place in civil ap- 
pointments demanding efficiency in service. True, some laws, like 
those of keeping Civil War veterans in employment by the public 
regardless of their qualifications, transcend the Civil Service laws 
now, but nobody seriously believes they are just. They seem just 
to the veterans, and to those who seek their votes, but they are not 
just to the public. Every man should stand upon his own basis of 
merit and integrity if he is to obtain public office by appointment, 
and there is no way to secure this except by a Civil Service Com- 
mission. Sometimes it is said the present law overreaches, or under- 
reaches, the mark; that some very menial servants are included in 
the Civil Service law provisions who ought not to be; but if this be 
true that can easily be remedied. Most of the bills alluded to were 
not intended to correct such errors—if any such exist—in the law, 
but to emasculate the good and virile features of the law. The good 
already accomplished by the Civil Service Commission is incalculable, 
and its fruits must not be thrown away. The only discreditable thing 
we ever heard about the Commission was the work of one man only, 
who endeavored to force a large raise in the salary of the commis- 
sioners before he actually took office, but he received his reward in 
a resolution of the Senate that he should resign. The Commission it- 
self, if and when it becomes as perfect a body as possible, ought also 
to be protected by law from the substitution of new members for 
purely political reasons. No new member can be really efficient 
until after long experience and acquaintance with facts. Perhaps 
the only true way to meet this is to provide for long terms. We 
should favor terms of ten years each, just as we should favor longer 
second terms for Judges. That is to say, we believe in appoint- 
ments of members of the important state boards and commissions 
first for a short term, to try them, and then appointments for a long 
term if they prove satisfactory ; in the case of Judges proving them- 
selves qualified we should favor even life terms, with qualifications. 
In such case, of course, there would need to be some form of recall, 
not by a hasty, partisan and excited popular vote, but by a method 
which, when employed, would ensure justice and promote the public 
welfare. 





Just to show what absurdly vicious measures some of these anti- 
Civil Service Commission bills were we quote (but condense the 
language) from the report of the Commission itself on four of the 
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thirteen bills introduced in the House of Assembly during the past 
session. It is to be hoped similar measures will not reach and trouble 
with their presence the next Legislature: “Assembly 156—This bill 
extends preference in appointment now given only to veterans of 
the Civil War to those who served in ‘any war of the United States.’ 
The creation of such privileged classes within the Civil Service is 
unjustifiable and detrimental to good administration. Assembly 157— 
In addition to the preference given in Assembly 156, this bill leaves 
to the Commission no discretion as to what final rating candidates 
in examination shall attain, but establishes a fixed and arbitrary pass- 
ing mark in each subject and in the general average of all subjects. 
Assembly 288—Removes from the protection of the Civil Service 
law practically all employés of the court now under the protection 
of the law. Assembly 525—A particularly vicious bill, which, if en- 
acted into law, will practically destroy the protective features of 
the Civil Service. It greatly increases the number of those in the 
unclassified service and practically places the classification of posi- 
tions and the power to decide as to who shall and who shall not be 
under the protection of the law with the board, body, commission, 
department head or principal executive officer making the appoint- 
ments.” Legislators should have been ashamed to introduce such 
acts. If all these measures had been passed the Commission might 
well have gone out of business altogether. 





There was just one man in the last State Legislature who did not 
introduce a single bill during the whole of the session—Hon. Isaac 
W. Coles, of Camden county, oldest member of the House. The 
fact that he came from Camden and had such a record speaks all 
the more for the extraordinary character of his self-repression, and 
the further fact of his being the veteran of the House proves his 
experience had stood him in good stead. He knew the valuelessness 
if not criminality of over-legislation, and so contented himself with 
setting a Spartan example of heroism in defending his right to in- 
troduce no measure whatever. We commend him to future genera- 
tions as deserving a monument as high as that of Bunker Hill. 





If we should advise just what to do in the case of the Pankhurst 
style of suffragettes, we should say that the solution of the problem 
of what to do with these particular female criminals (not woman 
criminals, for they show no traces of womanly instincts, manners 
or virtues), is in establishing a new penal colony, and sending them 
to it for a good term of years. St. Helena would do, unless there 
are settlers there who would not desire such neighbors even if they 
were restricted to certain government grounds. Some island in the 
southern Pacific ocean might be used, if St. Helena is not available. 
One thing is certain, that to sentence those guilty of arson to from 
one to three years, have them go at once on a “hunger strike,” and 
then turn them loose to repeat their performances of window- smash- 
ing, arson and other wholesale destruction of public and private 
property, is to make a laughing stock of English law. Here in 
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America it is quite probable—we hope it is more than probable—- 
that a “hunger strike” would be only the prelude to death if con- 
tinued. Forcible feeding, then public sympathy, then absolution 
for the crime, would never commend themselves to our American 
sense of just punishment. We should say, if criminals are deter- 
mined to die, let them die. The world would be better off without 
them, property be safer, institutions that are necessary for just 
government securer. If anybody in this country really sympathizes 
with women or men who, to obtain the ballot or secure any sup- 
posed betterment, burn buildings, throw bombs and threaten human 
life, we do not know of it; if there is any such person he must be 
at heart himself a criminal. 





One of the really useful acts passed by the Legislature was that 
empowering the Governor to appoint a Commission to collect to- 
gether the state archives, and to have general supervision of records, 
especially of ancient records, in state, county and municipal offices. 
The sale or destruction of many documents antedating the Revolu- 
tion, added to the neglect of most of the counties of the state to 
properly care for such of their later documents as have no longer 
legal value, induced a few worthy men to prepare the act which 
has now become law. The Governor has appointed Chancellor 
Walker, Mr. William Nelson and Mr. Francis B. Lee as the Com- 
mission, appointments which could not be bettered. The Chancellor 
was named for the term of six years, Mr. Nelson for four years and 
Mr. Lee for two years, and they serve without salary. 





The decision of Vice-Chancellor Garrison, in Gulden v. Lucas, 
to the effect that chattel mortgages must be recorded without any 
delay, unless there is immediate possession by the mortgagee, is 
often overlooked by attorneys. The case has already been published 
in the “Atlantic Reporter,” but because of its importance, is given 
a place in this issue. 





The case of Creagh v. The Nitram Co. (35 N. J. L. J. 328), in 
which Judge Osborne awarded damages to a boy of fifteen years, 
who was employed by The Nitram Company, of Bloomfield, on a 
metal stamping machine, and was receiving wages at $4.00 a week, 
was disposed of, March 25th, in the Supreme court, and the judg- 
ment below was affirmed. In fixing the amount of damages the 
trial Judge made the allowance provided by statute for the partial 
but permanent injury to the fingers, and allowed, in addition, for 
the temporary disability arising from the injury. The award was 
based upon Paragraph 2 of the act providing for disability, partial 
in character but permanent in quality. In holding that the trial 
court pursued a proper course, Mr. Justice Kalisch, in the opinion 
pointed out that the injuries involved, although the result of the same 
accident, were different in character. In setting aside the contention 
of the Nitram Company that no compensation could be awarded 
under more than one clause of Paragraph 2, the Justice made the fol- 
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lowing comment: “If the act works unscientifically, absurdly or un- 
justly, that is for the Legislature to correct. We think that both the 
language and spirit of the act favor the construction put upon it by 
the trial Judge. The object of the act is to provide compensation 
to workingmen who have sustained injuries in their respective em- 
ployments. This compensation is based and fixed upon certain 
schedules. It is optional with the master and servant whether the 
employment shall be under Section 2 of the act or not. It is a 
matter of common knowledge that in this regard the person who 
seeks work is rather at a disadvantage, for unless he is willing to 
accept employment under Section 2 of the act he will have a very 
small opportunity to obtain any. When, therefore, the contract 
of employment is under Section 2 of the act, there is no legal reason 
why the master who had the option to enter into the same should 
be relieved from the plain provisions of the statutory contract, when 
occasion for their enforcement arises.” 





OUR CRIMINAL LAW~—IN GENERAL. 


[First ARTICLE, ] 


The remarks I have to make in this article, are, of course, not 
based on any specific indictment of the criminal law or procedure in 
New Jersey, or of any other particular state. ach state has its 
own special laws and methods of enforcing them, and all have their 
good points and their bad points; so I criticise none of them in de- 
tail, as that would require great study and still greater discrimina- 
tion. But the general basic idea of these statutes (with some notable 
exceptions), and of the procedure in the states where I am ac- 
quainted with it, leads me to the conclusion that we are wrong ii 
many of our solutions of the criminal problem. 

To begin with, the criminal must be indicted by a grand jury 
that meets but a few times in a year, and this indictment must be 
technically correct, or the criminal may go free without trial, or, 
if convicted, on appeal. Is there longer any real use for a grand 
jury’? Like the petit jury, it was in ancient times a bulwark against 
oppression, especially in the case of political offenses. It is no longer 
so. A grand jury often indicts a man whose guilt is by no means 
clear, and there is little attempt on its part to sift the real from the 
unreal evidence. If the sworn prosecutor of the pleas is satisfied a 
crime is committed and who has committed it, he could prepare 
his accusation in plain language, lay the facts before the Judge who 
would be called to try those facts, and, the two holding that it was 
a case for trial, proceed to the arraignment. Why should twelve 
farmers or business men, not trained in such matters, first agree to 
have a criminal arraigned or discharged before the machinery of 
a trial is put in full operation? It is slow, expensive, uncertain. We 
need a better plan, whatever that may be. 

Then we need more waiver of technicalities. In some states 
the escape from punishment of men convicted of crime has been 
notably based upon the most absurd of technicalities. For example, 
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one thief in Delaware escaped his just desserts because he was in- 
dicted for stealing a “pair” of shoes, and it was proven that both 
the shoes he took, by his own miscalculation, were “right” (3 Harr. 
559). Another indictment, in the West, charged a burglar with 
intent to commit a “theft” when he should have been charged with 
intent to commit a “felony” (108 S. W. Rep. 371). A man in Cali- 
fornia was indicted for murdering “Patrick Fitz Patrick,’ whereas 
his name was “Patrick Fitzpatrick” (3 Cal. Rep. 367). An assaulter 
was accused of dealing a blow with a “black jack,” without the ad- 
ditional statement that it was “a dangerous or deadly weapon” (60 
S. E. Rep. 782). Everybody knows of the famous Missouri case, 
where a verbose indictment read “against the peace and dignity of 
state” instead of “against the peace and dignity of the state.” (109 
S. W. Rep. 706; this case as late as 1908). I could multiply these 
instances of miscarriages of justice many times, but not in New 
Jersey. In none of the cases named was there any excuse for the 
decision in conscience or equity. Every law and the procedure of 
the law should have for a foundation good conscience and substantial 
justice. 

Swift and certain conclusions, final and not tentative, should 
follow all indictments or arraignments. I would not undertake to 
say that there must not be allowed an appeal to a higher court, 
when it is doubtful if justice has been done by both Judge and 
jury. To have no appeal in any case would be tyranny. But frivolous 
appeals; appeals solely on technicalities; appeals open to the rich 
but not to the poor; appeals not going to the root of things but to 
forms and mere possible doubts, are improper appeals. 

In referring to the subject of swift and sure punishments, I 
mean that there is no reason why “terms of court” should be placed 
athwart the path of an innocent man to prevent his securing justice in 
quick time, or allowed to put back the public right to have the guilty 
man speedily condemned. Whether a Judge is to try the alleged 
offender, or a jury, “terms of court” have no use except to impede 
the furtherance of justice. Surely it is possible to construct a 
plan of criminal procedure that will give a speedy trial to any arrest- 
ed individual. The accused has a right to it; the public has an equal 
interest in it. Only long-established custom has prevented a speedy 
trial in all cases, except possibly in the few where witnesses have 
disappeared and must first be found and brought to couft. 

A recent New Jersey instance of a long and wholly inexplicable 
delay is that of Porter Charlton, who has been incarcerated in the 
Hudson county jail in this state for now nearly three years, without 
a trial. His wife was murdered in Italy, her body being found on 
the shore of Lake Como, in June, 1910. Attempts were made to 
secure her husband’s extradition to Italy, but these have hitherto 
failed. Surely there or here he should have been arraigned and 
tried, and, if guilty, punished, or, if not guilty, allowed to go free. 
Federal law or state law should have reached his case and disposed 
of it during the year in which the murder was committed. Now it 
is suggested he is, and perhaps was, insane. That plea should have 
been long ago proven or disproven. Whether it is because of an 
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influential father, or because of insufficient legal enactments or tov 
astute counsel, in every reason that can be suggested there has 
been for three years a miscarriage of justice. Disputations upon the 
propriety or impropriety of capital punishment are futile in such a 
case. Arguments upon extradition policies do not countervail the 
reasoning of every man which tells him that great injustice is done 
to our country, to the accused and to the public by the delay. 

Referring once more to the matter of criminal appeals, they do 
things much better in England than in America. There, as has well 
been said, “an appeal is a luxury, not a right.” Once there is a trial 
and verdict by jury, the case, usually, ends. “The presumption is 
that the trial court is right in all its ruling, and that the defendant 
has had a fair trial.” (76 Central Law Journal 201). This is the 
section of the Criminal Appeal act which sets forth the only grounds 
for appeal: 

“The Court of Criminal Appeal on an} such appeal against con- 
viction shall allow the appeal if they think that the verdict of the 
jury should be set aside on the ground that it is unreasonable or can- 
not be supported having regard to the evidence, or that the judg- 
ment of the court before whom the appellant was convicted should 
be set aside on the ground of a wrong decision of any question of 
law, or that on any ground there was a miscarriage of justice, and 
in any other case shall dismiss the appeal; provided that the court 
may, notwithstanding that they are of opinion that the point raised 
in the appeal might be decided in favor of the appellant, dismiss the 
appeal if they consider that no substantial miscarriage of justice 
actually occurred.” 

Can anybody give a reason why this enactment should not be 
a part of the criminal law in every state in the Union? 

The English statute goes even further than this and provides 
that “where an appellant has been convicted of an offense and the 
jury could on the indictment have found him guilty of some other 
offense, and on the finding of the jury it appears to the Court of 
Criminal Appeal that the jury might have been satisfied of facts 
which proved him guilty of that other offense, the court may, in- 
stead of allowing or dismissing the appeal, substitute for the verdict 
found a verdict of guilty of that other offense, and pass sentence,” 
etc. Here we find substantial and fair justice provided for, and not 
injustice through mistakes or quibbles. 

Laws to the contrary of the above English act have been the 
work, as have “reversible errors” been the joy, of lawyers who have 
cared less for justice than for money, or the personal fame of se- 
curing acquittals in criminal trials. 

Supposing, however, that these and other well-known defects 
in our American criminal procedure (to which I shall refer in an- 
other article), remedied by proper statutes, is it certain that we 
are pursuing the right course, in justice to the criminal, who is 
still a human being, or to the state, in carrying on our prison system 
as we do? Are county jails a help or a hindrance to reformation? 
Do our state prisons and penitentiaries do anything to reform, or to 
benefit the character of their inmates? Is the medieval idea of im- 
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prisonment, which is that it is to punish, and to end there, the right 
one in this enlightened age? 

If punishment is the sole or chief end to be accomplished by 
imprisonment, then the harder it is made, the more obnoxious to 
the physical and moral sense, the more tyrannical and oppressive, 
the better. In some cases the rack and thumb-screw, the whipping- 
post, death itself, might well be reintroduced for scores of offenses. 
No one thought of anything else but punishment until Dickens’ day, 
when he aimed his shafts at Newgate. It is within the memory 
of most of my readers when reformation was first seriously sug- 
gested as a duty owed to the criminal and to the state by the carrying 
out of the processes of the state. To-day, however, there are gleams 
of light upon this formerly dark and untoward subject. Prison Re- 
form Associations, Charities and Corrections bureaus, and similar 
official and unofficial organizations and departments, not to speak 
of individual writers upon penal laws and conditions, have taken up 
the matter, discussed it, and endeavored to put new views into 
practice. As yet New Jersey is only beginning to take heed to these 
new tendencies, but it is high time she attempts to lead in them. 

Our county jails are pesthouses of immorality. Some of them 
are so unsanitary that grand juries are obliged to present them. 
The main thing, however, is that they ought not to exist. Houses 
of detention for unconvicted defendants there must be, and these 
should be cleanly and conducted on high moral planes. Penitentiaries 
there must be for the bad convicted criminals. But penitentiaries 
should also be reformatories, and they should be reformatories in 
name and fact, for all the minor classes of misdemeanors. Out-of- 
door life and work, trades, good books, moral and religious teachers, 
prudent superintendents and keepers, should be as much a parcel 
of prison and reformatory discipline as the mere incarceration. Not 
all criminals are hopelessly bad; many never intended to get into 
the criminal class. Few are those who cannot be assisted toward 
a better life, with proper surroundings. The restriction of liberty 
is of itself a punishment for most men; they weary of it; they long 
for freedom. The incorrigible must be long and perhaps permanently 
immured at night behind prison walls and bars, but in the daytime 
they should be earning something for the state and something for 
the families they may have left penniless. P 

Of course, it is needless to say the writer has no sympathy 
with the prevalent idea that trades carried on in places of imprison- 
ment injure honest tradesmen outside; the product, if diversified, 
is too inconsequential to affect the great markets of the state. In- 
dependent of that matter, however, the principle that work, tasks, 
the improvement of the mechanical hand and the drowsy but im- 
pressive brain, are great factors in the problem of health and moral 
reformation, has been proven to be a true principle again and again 
in certain states; perhaps most pointedly so in Ohio. Most criminals 
can be reformed; all criminals but the most hardened and vicious 
can be helped, if the right means are taken by ‘the state to do it. 

It is said that a large percentage of the criminal classes in this 
country are foreign born, just as the majority of the inmates of our 





140 THE NEW JERSEY LAW JOURNAL. 


insane asylums and pauper institutions are those who are, or re- 
cently have been, aliens. We know, however, that in New Jersey 
(see last report of Commissioner Byers of the Department of Chari- 
ties and Corrections), of 11,507 inmates of state institutions of all 
kinds only 3,288 are known to be of foreign birth, making the per- 
centage of that class less than 30. Of the insane 34 per cent. are of 
foreign birth; of the inmates of the state prison 32 per cent. This 
may be considered large, yet no more than is reasonably to be ex- 
pected. The majority of the foreign born arrive here from countries 
where education and moral training have been as much eliminated 
from their early lives as possible. They are poor, many of them 
desperately poor, and not a few naturally vicious. When they fall 
into the clutches of the law they may be surprised that this new 
and “free” country is after all a land where crime is really, if not 
always promptly, suppressed, and where jails are quite as plentiful 
as in their homeland. They are entitled to no more, and to no less, 
consideration than our own citizens in the matter of attempted re- 
formation of character. Most of them, when they do try to be law- 
abiding, become thrifty, and in time they, or their children, get 
absorbed into the growing civil and political body that is the basis 
and the hope of our Republic. Just as many of them as of our own 
citizens have at heart some good traits, some pride, some inner feel- 
ings, that can be touched by kind words, good advice and practical 
help. They are human beings, and in them we may hope for better 
things. They do not always know distinctly the thin, or even the 
broader line between right and wrong. Our jails and state prisons 
have generally punished them, without helping them to any better 
ideas of other people’s rights than they previously possessed, or 
other conceptions of how it pays to be honest rather than vaga- 
bondish, or thievish. 

We must get at the root of this matter, and uplift as well as re- 
press the criminal classes. Criminal tendencies are often inherited, 
but inherited bad traits can be submerged, while better traits are 
being brought into prominence. Correction and help should go to- 
gether; punishment alone is barbarous and baleful. The state is 
not a church, but it is, or ought to be, a mother and a father. The 
inhabitants of the state, native or foreign born, are its children; it 
cannot perform its duty to them and neglect for a single hour to 
help them to better their lives and improve their morals by persua- 
sion, by tact and by proper reformatory legislation. 

April 10, 1913. NEW JERSEY LAWYER. 





The word “responsible” in the phrase “lowest responsible bid- 
der,’ in a statute providing for competitive bids before awarding 
contracts for certain public improvements, is held in Williams v. 
Topeka (Kan.) 38 L. R. A. (N. S.) 672, to imply skill, judgment, and 
integrity necessary to a faithful performance of the contract, as well 
as sufficient financial resources and ability. 
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BUILDING UP A LAW PRACTICE. 


This subject is so broad in its scope that to touch even lightly 
upon its various phases would require more space than can be devoted 
to a magazine article. We shall therefore take up that branch of the 
subject which will be most useful to the young lawyer who is about 
to enter actively upon the practice of his profession, pointing out 
briefly the things which will contribute most strongly to the success- 
ful upbuilding of a substantial law practice, and pointing out some of 
the things which will, if not avoided, tend to exert an unfavorable 
influence over his career. 

A lawyer’s success or failure is brought about by so many con- 
curring circumstances and conditions that it would be very difficult 
to determine which of these circumstances or conditions exercised the 
greatest influence. 

The lawyer’s own personality and habits; his environment; his 
ability to make and keep friends; to impress people with his knowl- 
edge of the law; his honesty and faithfulness; his habits of prompt- 
ness and industry, or the lack of these various qualities—have every- 
thing to do in making him a success or failure. 

Opportunity is also a factor, and influential friends are useful; 
but without honesty, industry, faithfulness, knowledge of the law, 
and ability to apply his knowledge, the lawyer will not attain a high 
rank in his profession. 

A lawyer’s success or failure may, in a great measure, depend 
upon his environment; therefore the choice of a location in which to 
begin practice should have his most careful consideration. Family 
ties or the wishes of influential friends may induce him to begin prac- 
tice in a place which he would not have otherwise considered, and 
time alone will demonstrate whether he was wise in deferring to the 
wishes of his friends. 

But if the young lawyer is free to decide for himself, he should 
go into the matter in a business-like way. He should appreciate the 
fact that he may be successful in one community and unsuccessful in 
another. If he is a man of push and energy, with a vigorous body 
and a liking for the strenuous life of a large city, he would not be satis- 
fied with the quiet of a small place. If, on the other hand, he is a 
man of quiet, studious habits, or of a retiring nature, he will find his 
appropriate field in a smaller place. 

Therefore in choosing a location the lawyer should consider his 
abilities and temperament, and endeavor to finally settle in a com- 
munity where the surroundings are congenial, and where he will be 
brought into relations with the class of people which he most thor- 
oughly understands, and who will understand and appreciate him. 
But whether he decides to locate in a large or small place, he should, 
before finally deciding, take ample time to become thoroughly ac- 
quainted with the conditions that exist in the place under considera- 
tion. He should know whether the town is prosperous or otherwise ; 
whether the conditions are such as to warrant the belief in its contin- 
ued prosperity; whether the lines of business carried on are such 
as to create a considerable demand for legal services, and whether the 
social and moral conditions are satisfactory. 
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Having determined upon a location, the next step is the selection 
of an office. 

It is a very common practice for young lawyers, especially in the 
city, to take desk room with some older lawyer, often rendering serv- 
ices in lieu of rent. Unless his financial condition makes it necessary 
for him to do so, this practice should be avoided. The young lawyer 
under this arrangement appears to be a dependent or employé, and 
is apt to be so regarded. This may result in his losing business which 
he might receive under other circumstances, and it will certainly de- 
prive him of that spirit of independence and responsibility which is 
absolutely necessary for a successful career. There are many lawyers 
who have spent their best years in the anteroom of other lawyers, 
eking out a miserable existence from the small fees received from the 
poorer class of clients or from an ill-paid class of business, and the 
unprofitable or unpleasant matters doled out by the prosperous pro- 
prietor of the office. 

The lawyer, whether he be a beginner or otherwise, should have 
an office which is his own. It may be in a suite of offices which he 
occupies on equal terms with other lawyers, or an office alone, but no 
matter how unpretentious it may be it should be his. He should be 
free to dictate as to its management, and to select the people with 
whom he is surrounded. 

The lawyer’s office should be in a building occupied by lawyers, 
centrally located, and as prominent as his financial condition will per- 
mit, and if possible where he will be brought into contact and associa- 
tion with the best class of practitioners and business men. 

People are very prone to judge of a lawyer’s standing by his sur- 
roundings and associations, and this is especially true as regards his 
office. And, too, continual contact with the better class of lawyers 
will naturally result in forming an acquaintance with them, and the 
friendship and good will of such lawyers is very desirable. 

The furnishings should be selected with a view of utility and 
service, and of a character suitable for a law office. Ostentatious dis- 
play should be avoided. If pictures are hung on the walls they 
should be such as are suitable for a lawyer’s office, such as portraits 
of eminent Judges or statesmen, or subjects of a legal nature. 

It is a mistake to think that an elegantly furnished office will 
bring business, for in fact it may have the opposite effect, as people 
of ordinary means may fear that the lawyer who maintains an elegant 
office must be high in his charges for services; and while a lawyer 
should charge and receive a fair compensation for his services, a 
reputation for making excessive charges will be disastrous. 

After securing and furnishing an office the selection of a library 
follows naturally, and this is a matter which should receive very care- 
ful consideration. 

Whether the amount of money available for the purchase of books 
be large or small, haste should be avoided. Worthless books or books 
which will be seldom, if ever, used, should not be bought simply 
to make a display. 

The first purchases should consist of the statutes, reports of the 
Courts of last resort, digests, and works on the practice of the state 
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where he is located. These are absolutely necessary. Subsequent pur- 
chases should be made after full consideration of his own line of prac- 
tice, and he should endeavor to ascertain what books will be really 
useful to him and those that will not. There is in nearly every 
lawyer’s library more or less books which are never used. They take 
up room and accumulate dust. The money invested in them was 
wasted. 

The examination of a few law libraries will give a very fair idea 
of which books are really useful and those which are seldom, if ever, 
referred to. The knowledge thus acquired will be of great assistance 
in selecting a live, up-to-date working library. 

Second-hand books, unless last editions, are not as a rule desir- 
able, though there are a number of standard works on pleading, evi- 
dence, etc., which have become classics and are always good in states 
which retain the common-law practice. 

Annotated editions of statutes and reports are desirable. Some 
digests are good, but they should be used for the purpose for which 
they were made; that is, to enable the lawyer to find the cases upon a 
certain question in a group; but these cases should be examined care- 
fully before being used as a reference, or cited as authority in a brief or 
argument. The proposition may be correctly stated in the digest, 
while the effect of the opinion as a whole may be most favorable to 
the other side of the proposition, or of such a nature as to be worthless 
as an authority. 

Another item of equipment is the stationery, which should be as 
good as circumstances will permit. Letter paper, envelopes and 
cards should be of good quality, and the subject-matter, whether 
printed or engraved, should be dignified and brief. The appearance 
of a lawyer’s stationery has much to do in making an impression, 
favorable or otherwise, upon correspondents to whom he is not known 
personally. 

Correspondence should be concise and to the point. Each letter 
should relate to but one matter, and should cover all the necessary 
points under consideration in a logical sequence, with as few words 
as possible. Reference should be made to the correspondent’s file 
number or designation as shown by his letters. This may appear to be 
a trivial detail, but it is not so regarded in large offices. 

All letters should have prompt attention and be answered the day 
they are received. If the matter referred to requires investigation, or 
for any reason the letter cannot be answered immediately, its receipt 
should be acknowledged and a reply forwarded as soon as possible. 
In the business world of to-day the watchwords are “promptness” 
and “progress.” Business men are continually studying and experi- 
menting to bring about a higher state of efficiency in their respective 
lines, and in training their employés as well as themselves along lines 
which will produce the greatest and best results with a minimum 
amount of labor. By constant study and practice, and by the use 
of modern devices, business men are enabled to do a very much larger 
amount of work in a given time than formérly, without any more, if 
as much, effort. Many lawyers have kept pace with the business men 
in developing habits of order, promptness, and high efficiency in their 
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offices, and it will be found that the greater number of successful 
lawyers are found in this class. 

System in the office is one of the most important details, the lack 
of which will soon develop a confusion and disorder which will greatly 
increase the labor of the office, and may result in a loss of clients and 
business. } : 

A busy man will not wait patiently while a frantic search is being 
made through a disorderly mass of files for some important paper 
which is wanted immediately. There should be some system ih the 
office which will make it possible to at once find any paper, letter, file 
or item of business. Such a system may be easily found, and they are 
so arranged that they may be started to meet the requirements of a 
small office and enlarged as the business increases, without changing 
the details of the system. 

Some systems are better than others; a little careful study will 
enable one to select the one which appears to be best adapted to his 
needs; but whatever system may be adopted, it should be carefully 
adhered to from the beginning. In no other way can confusion 
be avoided. 

In selecting a system for a law office, care should be taken to 
select one which is not too complicated. A system which might be 
very necessary in a large business office may be too cumbersome for 
a lawyer’s office. The less there is of minute detail the better, pro- 
vided always there is sufficient detail to insure immediate access to 
what is wanted. 

Another very important detail of a law office is the handling of 
the finances; and this applies not only to the lawyer’s personal and 
office expenses, but also to the moneys belonging to clients and to 
estates. 

The lawyer should endeavor to keep out of debt, and not to con- 
tract financial obligations which he cannot reasonably expect to meet 
as they mature. A reputation of paying his bills is a valuable asset to 
a lawyer. 

All moneys received by a lawyer in a trust capacity should be 
kept separate from his own funds, and he should never allow his 
necessities to tempt him to tamper with such funds in the slightest 
particular, or to use them for his own purposes. 

General collections should be deposited in a bank separate. from 
his other account, and the funds of estates should be kept each in 
a separate account; for example, John Doe, as administrator, executor, 
or trustee of the estate of Richard Doe, or if acting as agent, attorney 
in fact, or trustee for an individual, the account should be opened 
with the proper designation, for example, John Doe, as attorney, 
egent, or trustee of Richard Doe. 

By strictly adhering to this practice, confusion of accounts will 
be avoided ; and in the event of the death of the attorney, the several 
funds for which he was responsible will be intact, thus avoiding serious 
complications in settling his estate, as well as possible loss to his 
bondsmen. —Lemuel H. Foster, of Detroit, in Canadian Law Times. 


{To be Continued,] 





GOLDEN V. LUCAB. 


GULDEN v. LUCAS. 


(N. J. Court of Chancery, Jan. 25, 1918), 
Chattel Mortgages—‘‘ Immediate Recording” Necessary: 

Mr. Charles W. Kappes and Mr. Emil Walschied for complainant. 

Messrs. Hudspeth, Rysdyk & Garrison for defendants. 

GARRISON, V. C.: The only point to be decided in this suit 
at this time is whether or not a chattel mortgage given by the de- 
fendant Lucas to the complainant, Gulden, is valid as against the 
defendant the Berghoff Brewing Company. The Berghoff Brewing 
Company was a creditor of Lucas, has obtained a levy, and is 
legally in a position to attack the validity of the chattel mortgage 
in question. Prior to November 26, 1909, Lucas was indebted to 
the Berghoff Brewing Company in a sum exceeding all the money 
involved in this suit. On the 26th of November, 1909, in the after- 
noon of that day, Mr. Kappes, who was the lawyer for Mr. Gulden, 
and Mr. Gulden and Mr. Lucas met for the purpose of having Lucas 
make a chattel mortgage to Gulden for money due from Lucas to 
Gulden. Mr. Kappes testifies, and he is sot contradicted, either by 
other oral testimony, or by written evidence, that Mr. Gulden left 
before the chattel mortgage was executed; that at the time that 
Gulden left everything had beev agreed upon excepting the manner 
of repayment. After Gulden ieft, Kappes and Lucas agreed tenta- 
tively upon the matter just mentioned, and the chattel mortgage 
was fully executed, acknowledged, and in shape for record. Mr. 
Kappes, however, says that he had no right at that time to accept 
this mortgage on behalf of his principal, Mr. Gulden, and would not 
have such right until Mr. Gulden had been informed of the tentative 
agreement as to the terms of repayment, or payment, whichever 
phrase is the correct one. On Saturday, the 27th of November, 1909, 
Mr. Kappes, about the middle of the day (some time, he says, be- 
tween 12 and 1), saw Mr. Gulden and, Gulden approved of the 
mortgage as drawn, and Kappes left it with Gulden. On Tuesday, 
the 30th of November, 1909, at 29 minutes after 12 o’clock, noon, 
the mortgage was recorded. The sole question is whether or not, 
under the statute and the decisions construing the same, this 
mortgage was recorded in time to save it from attack as against the 
existing creditor. 

I had occasion, in the case of Brockhurst v. Cox, 71 N. J. Eq. 
703, 64 Atl. 182, affirmed 72 N. J. Eq. 950, 73 Atl. 1117, to con- 
sider the existing law in this respect; and, since the Court of Errors 
adopted the opinion filed in that suit, the rule is as stated therein. 
It was there held that the provisions of the Chattel Mortgage Act 
(P. L. 1902, pp. 487, 488) §§ 4, 5, require an immediate possession 
by the mortgagee, or an immediate recording of the mortgage, and 
that “immediate recording” means as soon as may be by reasonable 
dispatch, under the circumstances of the case. 

The circumstances of the case to be here considered are that 
this mortgage, at the very latest, was complete and ready for record 
and in the possession of the mortgagee at some time between 12 and 
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1 o’clock on Saturday, the 27th day of November, 1909, conceding, 
in his behalf, that it was not to be considered to be operative and 
ready for record from 5 o’clock in the afternoon of Friday, the 26th, 
when his attorney received it in its completed, executed condition. 
The mortgagee’s place of business, where the mortgage was de- 
livered to him, was not more than one hour by trolley from the office 
of the register of Hudson county, where the mortgage should prop- 
erly be recorded. By messenger, it could reach said office in one 
hour; by mail, it could reach the office in the afternoon of any busi- 
ness day on which it was mailed in the morning, or, if mailed in the 
afternoon, would be delivered the next morning on any business day. 
If it had been immediately sent by messenger, it would have reached 
the office on the afternoon of the 27th. If it had been mailed on Sat- 
urday, the 27th, it would have been delivered in the morning of 
Monday, the 29th, and, if mailed on the morning of the 29th, would 
have reached the office some time during business hours of that day. 
As above stated, it did not reach the office until the afternoon of 
the 30th. 

I feel constrained to hold that in no proper use of language can 
this be said to be an “immediate recording,’ under the circum- 
stances of the case. If “immediate recording” is extended so as to 
include more time than is reasonably adequate under the circum- 
stances, the rule laid down is practically abrogated. I cannot find 
that the time consumed between the receipt of this mortgage by the 
mortgagee and its recording could reasonably have been utilized in 
getting the paper to the place of record. The result is that this 
mortgage must be held to be invalid as against the existing credi- 
tor.—85 Atl. Rep. go2. 





STATE v. HAYWOOD et al. 


(N. J. Supreme Court, Passaic County, Before Minturn, J.) 
Unlawful Assemblies— Right of Free Speech—Habeas Corpus. 


Case of The State v. William D. Haywood and Adolph Hessig. 
On habeas corpus. Witnesses were produced by The State before 
the Court, and decision was rendered after the arguments of counsel. 
Mr. Michael Dunn, Prosecutor, Mr. Munson Force, Assistant 
Prosecutor and Mr. Edward F. Merrey, City Counsel, for The State. 


Mr. Gustav A. Hunziker and Mr. Henry Marelli for defendant. 


MINTURN, J. (orally): I have listened with a great deal of 
attention and concern to the arguments of counsel on both sides in 
this very important matter. I say very important, because I realize 
that in what Mr. Dunn, the Prosecutor of this County has said, 
there is a great deal of truth, and I realize that it is the duty of 
the Prosecutor, as well as it is the duty of the police, to uphold and 
maintain the existence of law and order in this community. It is 
not only their ordinary duty, but it is their sworn duty. And, while 
it is of the utmost importance in a community such as this, a large 
manufacturing municipality, which invites the people of all nationali- 
ties, dispositions and temperaments to its midst for the purpose of 
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bettering their conditions by procuring employment which they were 
unable to procure in their own land from which they were in many 
instances driven by harassing economic and social conditions; and 
while in a country such as this it is important to all of us to see to 
it that law and order be maintained, where everything in the way of 
constitutional and orderly government depends upon the will of the 
people; it is, on the other hand, equally important for us to seek 
to inculcate the idea that when these people come to this land they 
shall be treated as American citizens, by a proper and just adminis- 
tration of the law under the Constitution as ordained by the people. 

We have two things, then, to keep in mind, in the administra- 
tion of justice: first, the preservation of law and order in the com- 
munity, and, secondly, the important duty to endeavor to so ad- 
minister the law as to impress upon the people that in what we are 
doing we are preserving the law and the Constitution. 

The right of free speech, under proper restrictions, is one of 
the inalienable rights of the people, descended from what is called 
the Anglo-Saxon government. It is guaranteed by the provisions 
of our constitutions, both State and Federal; and it has ever been 
the effort of the government and the courts in this country to up- 
hold and maintain it under proper and reasonable restriction. 

So that, in the effort to preserve law and order in this com- 
munity, it should be the aim and the effort of this court and of 
the law officers of the government, to endeavor to enforce law and 
order in a lawful and constitutional manner. 

I premise these general remarks for the purpose of making it 
clear what the constitutional rights of these defendants are under 
our system of government. 

Now, under that condition of law and order, it is charged be- 
fore the Recorder of this city, that they did violate Section 215 of 
the “Act for the Punishment of Crimes,” in that they, with one 
other, did unlawfully assemble in this city for the purpose of excit- 
ing alarm and terror among the citizens of the city, contrary to the 
statute. 

Our stature, 215 of the Crimes Act, is based on what is called 
the common law; in other words, it leaves the definition of the 
crime of unlawful assembly to the definition given to it by the courts 
of England and of this country under what is called the common law. 

From the earliest days of constitutional government an unlaw- 
ful assembly was constituted by three or more people, who met 
for the purpose of exciting the people to fear, and it was never held 
to apply, in the history of the English law, to an organization of 
people lawfully assembled for the purpose of discussing grievances, 
whether those grievances have a foundation in fact or not. 

One of the most important cases in the English law dealing 
with this subject is that known as the case of Lord George Gordon, 
who was defended by the celebrated advocate, Lord Erskine. Lord 
George Gordon was engaged in an effort to petition Parliament for 
the redress of grievances, as he and his followers understood it, 
and they caused to be assembled in the city of London a large ag- 
gregation of people, and they there discussed their grievances; and 
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they drew up a petition, and marched to Parliament in a large body 
and placed their petition before Parliament, then in session, praying 
for the redress of their grievances. As a result of this long pro- 
cession of people engaged in a lawful assemblage for a lawful pur- 
pose, a large crowd of ostensibly lawless people of the city of Lon- 
don followed it. They did almost immeasurable damage. They 
burned down the house of Lord Mansfield, then the leading law 
officer of the English Crown. They set fire to the city of London 
in at least five places, and the police of the city were unable to cope 
with the situation, so that the army had to be called on to deal with it. 

Lord George Gordon was indicted for unlawful assemblage; he 
was tried before the King’s Bench for that crime, and he was de- 
fended by Lord Erskine, on the theory that he had done nothing 
wrong; that the right of public assemblage was a right that was 
constitutionally guaranteed to the British people; that the result 
of the procession was something that he was not responsible for; 
that if the lawless element of London and the hoodlooms of the 
metropolis saw fit to take advantage of his lawful effort to redress 
grievances, it was something that he had not contemplated and for 
which he was not responsible. The case was presented to the jury 
upon that theory by the trial Justice, and the jury found Lord 
George Gordon not guilty. That case assisted in establishing the 
right of lawful assemblage under our law, and it contains, of course, 
one of the reported speeches of the celebrated Erskine, in which 
the whole subject is dealt with in his masterly manner. 

Now, it may be that under the laws of this state, these de- 
fendants may be guilty of something else. It may be that they 
have violated the Sunday law. It may be that they have violated 
the Disorderly Act. But I am not passing upon those questions 
now. They are not here upon trial for the violation of either of 
those acts. They are here upon the charge that they did unlawfully 
assemble. 

The Sunday law, cited by the Prosecutor, makes reference tuo 
a parade or a procession, as those words are commonly used in our 
language. It must be so construed. That is, an organization, or- 
ganized as a parade or a procession is generally organized, with 
some show of order and formality, proceeding along the streets, 
without the permission of the local authorities. That was not this 
case. 
These men, because of the position which they occupy in this 
particular labor organization, were followed by men who were inter- 
ested in them for the purpose of listening to their address somewhere 
outside of the city, where the jurisdiction of the city of Paterson 
does not extend. It is said that they unlawfully assembled in that 
they collected in large numbers at the Lafayette Oval, against the 
order of the Chief of Police issued on the previous day, and pro- 
mulgated in the neighborhood of four o’clock or five o’clock, and 
published in the morning papers of Sunday. 

THE PROSECUTOR: And the afternoon papers of Saturday 


it came out, in the papers which were issued between three and 
four o’clock Saturday afternoon. 
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THE COURT: Yes. And it is said that because of this as- 
semblage congregated there on that day that the assemblage was 
a violation of the law. It may be so. It may be that it was a viola- 
tion of the law for these people after having received orders from the 
Chief of Police not to congregate there on that Sunday; that for 
them then to assemble there was an unlawful assemblage. The 
testimony in this case is that when the officers, under the direction 
of the Chief of Police, went there to the field, they notified those in 
charge of the meeting, and among them these two defendants, that 
the meeting could not be held. 

Now, the result of that message seems to have been that the 
meeting was not held. The result of that message was that the 
meeting was called off, and that then this crowd of people inter- 
ested perhaps in hearing these two men, attempted to disperse in 
their own way; some doubtless going to their homes, and some 
following these two men to a place outside of the city of Paterson. 
At any rate, so far as the jurisdiction of the city of Paterson is 
concerned, so far as the orders of the Chief of Police were concerned, 
these two men attempted to comply with them. They did not stay 
there. They dispersed. And we are interested now in dealing only 
with them and considering only their conduct and their actions, 
because we judge men from the standpoint of criminal law not so 
much by what is in their minds as by their actions, either in their 
public affairs or in their private affairs. 

While these two men were obeying the orders of the Chief of 
Police and leaving the city of Paterson, and when they were almost 
outside of the city limits, they were stopped by the police, and were 
arrested, on the ground of an unlawful assemblage. I am unable 
to perceive where the unlawful assemblage in this case existed. If 
it was on the field at the Oval, they dispersed under the orders of 
the Chief of Police. If it was when they were arrested, they were 
not assembling; they were walking away; they were going outside 
of the city of Paterson. An assemblage, to be an assemblage at all, 
whether an unlawful assemblage or an assemblage of any kind, must 
be stationary; must be in one place. Here these two men were at- 
tempting to leave the precincts of the city of Paterson. At that 
point, surely, they were not assembling anybody. If they were fol- 
lowed by a crowd, not by a procession, according to the testimony 
of the police here (and I am basing my judgment in this case en- 
tirely on the testimony that was given by the police) ; if they were 
followed by a crowd, that crowd, according to the testimony and the 
judgment of the policemen, was not a procession, neither was it a 
parade. That crowd undertook to do what crowds generally do, 
hurrah for somebody who happens to lead the crowd. Or, accord- 
ing to one of the policemen, the crowd hurrahed for the officer as he 
came up on his motorcycle. But not one of these policemen at- 
tempted to say that he was frightened by the condition of things 
there. One of them says he was not scared in the least. There 
was nothing there apparently to scare him or anybody else, unless 
the mere appearance of a crowd on the street may be considered 
as an occasion for scaring anybody. 
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I am asked under this state of facts to adjudge these two men 
guilty of violating the common law of the land which prohibits men 
from assembling in great crowds for the purpose of exciting fear 
and terror in the community. I fail to find that purpose exhibited 
by the testimony in this case. I fail to find from the testimony of 
the officers here that any one was excited; that any one of them was 
in fear. I fail to find from the testimony in this case that anybody 
along the line in the streets where this crowd proceeded was in- 
terfered with, or in fear of anything that the crowd had said or 
were Saying, or had done or were likely to do. 

Now, under this state of facts, what is the duty of the court? 

Under the law of our land, every man is presumed to be guilt- 
less or innocent, until he is proven guilty. If there is a reasonable 
doubt about it, our juries are instructed by the court, in all criminal 
cases, to give the benefit of that doubt to the prisoner. Surely there 
is more than a doubt in this case regarding the guilt of these two 
men on this particular accusation, whatever may be our opinion re- 
garding their guilt upon any other theory of the law. The Habeas 
Corpus act under which they are now before the court contains the 
provision: “This act shall be liberally construed so as to secure 
as far as possible the liberty of the citizen.” Under that act it is 
the duty of the court to investigate the facts, and, unless the crime 
alleged in the charge is sustained by the testimony, to discharge 
the defendants. 

Viewing the facts in this case as I do, personally I have no 
doubt, and, if I had a doubt, it would be given to the defendants. 
But I have no doubt from the testimony as I have heard it, that 
so far as these two men are concerned, at the time of their arrest 
they were not guilty of an unlawful assemblage; they were not guilty 
of assembling the people for the purpose of inspiring fear and terror 
in the hearts and minds of the people of the city of Paterson, and, 
for that reason, a judgment discharging them should be entered. 





NAPOLI v. SANDBERG. 


(Bergen District Court, Third District, April, 1913). 
Mechanics’ Lien Law— Form of Summons— Practice. 


Mr. W. DeLorenzo for plaintiff. 
Mr. W. J. Morrison, Jr., for defendant. 


DOREMUS, J.: This is an application made by defendant’s 
attorney, who appears, specially, to dismiss the summons on the 
ground that it does not comply with the amendments to the Me- 
chanics’ Lien law. The action is based upon a mechanics’ lien and 
the summons provides for the filing of an answer within twenty 
days after service of the writ. The complaint is in the usual form. 
The motion is based upon the proposition that the summons is de- 
fective, in that it does not have inserted as the return day a day 
certain, in the manner provided in ordinary contract cases for the 
return of summons in the District court. Plaintiff contends that the 
amendment of 1912 to the Act of 1910 requires the summons to be 
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in the form as filed, to wit: requiring the defendant to file an 
answer within twenty days after service. 

The question is a peculiar and novel one. The District court 
act provides that, in actions upon contract, the summons shall be 
made returnable in not less than five nor more than fifteen days after 
the service, and the day is fixed in the summons itself. Section 23 
of Chapter 265, Laws of 1912, which amends the Mechanics’ Lien 
law, and of necessity controls the District court act, provides for 
the bringing of suit upon mechanics’ liens in both the Circuit and 
District courts, depending upon the amount, and that, when brought 
in the District court, “the practice shall be as nearly as possible 
the same as now provided, or may hereafter be provided, by law, 
in District courts in actions on contract.” It then provides a form 
of summons which is the same in the Circuit court and District 
court, and contains this provision: “And take notice, that, unless 
you file your answer to said complaint with the clerk of said cour 
at within twenty days after service upon you of this writ 
and the annexed complaint, the plaintiff may proceed in the suit 
and judgment may be entered against you.” It will be noted that 
under the District court act there is a general provision in Section 
68 which reads as follows: “The practice of the Circuit courts, 
in so far as applicable, shall apply to District courts, excepting, 
however, in cases where there may be some express provision of law 
providing otherwise.” Having this in mind, and having in mind also 
the fact that the practice in the Circuit court is to have a notice 
of trial issued and served, placing the cause upon the list for trial 
at the opening of a fixed term, thus getting the case listed and 
giving notice that, during the term and at such time as it may be 
reached, the case will be tried, it seems to be a logical inference 
that the practice of the Circuit court in the case of suits upon me- 
chanics’ liens may be followed, and that if the case is at issue by 
the summons and complaint being served according to law, and the 
time having expired, to wit, twenty days, the plaintiff can then 
notice the defendant for trial at the first regular day, next following, 
of the session of the District court in which the suit is instituted, 
or have a day fixed for trial by the Judge, upon motion of which 
due notice is given. 

This reasoning seems to be borne out, and made logical and 
necessary, by reason of the fact that Chapter 265, Section 23, of the 
Laws of 1912, provides for the service of a summons in a mechanics’ 
lien case, where the defendant is out of the state, by affixing a 
copy to the building and publishing the summons for four con- 
secutive weeks. If the summons were made returnable between five 
and fifteen days after service, as other summonses in the District 
court, it would be impossible to have the return day under publi- 
cations made within the time fixed in the summons, and that feature 
of the District court act limiting the return day to fifteen days would 
be nugatory. 

The motion, therefore, is denied. 
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IN RE ESTATE OF BIERNESSER. 


(Essex Orphans’ Court, April 9, 1913’. 
Statement of Account—Gift— Burden of Proof. 


In the matter of the accounting of Frances M. Eichler, formerly 
Biernesser, administratrix of the estate of Joseph G. Biernesser, de- 
ceased. 


On exceptions to account. 
Mr. Frederick R. Lehlbach, proctor for accountant. 


Mr. Randolph Perkins, proctor for exceptants. 


MARTIN, J.: Joseph G. Biernesser, late of Newark, died intes- 
tate on the 4th of November, 1908, leaving him surviving his widow, 
Frances M. Biernesser, the accountant, and five children by a former 
marriage. Thereafter, and on or about the 19th of February, 1909, 
the surrogate duly issued letters of administration to said Frances M. 
Biernesser. On the 22d of September, 1911, the administratrix filed 
her account. On the 22d:of November, 1911, Edward J. A. Bier- 
nesser, George B. J. Biernesser, Anna M. Biernesser and Josephine 
M. Biernesser, four of the children and next of kin of Joseph G. Bier- 
nesser, deceased, filed exceptions to the said account upon the ground 
that the accountant failed to charge herself with the sum of $3,000 
and interest thereon, consisting of one-half of the proceeds of a bond 
secured by mortgage amounting to the sum of $6,000, which was paid 
to said Biernesser, deceased, shortly before his death. 

It was stipulated at the hearing that $6,000 was paid by one 
Grant M. Squire, a New York lawyer, for and on behalf of a Mrs. 
Reilly, who at the time obtained from Joseph G. Biernesser and Fran- 
ces M. Biernesser an assignment of a bond and mortgage held by 
Joseph G. and Frances M. Biernesser from Mrs. Reilly; that the 
money was paid by means of two checks, one for the sum of $3,500 
and the other for the sum of $2,000 and currency amounting to $500; 
that the checks in question were those of said Squire, which were 
made payable to himself and which he endorsed over to Joseph G. 
Biernesser and Frances M. Biernesser by signing his name thereunto. 
This occurred two days before the death of the decedent. It appears 
that the indebtedness represented by the bond secured by the 
mortgage was held by Mr. and Mrs. Biernesser and that five or six 
weeks before he died he apparently went to New York for the pur- 
pose of securing payment of the bond. He had said on several oc- 
casions, in the presence of others, that he had no other property, 
and that he and his wife would enjoy the money, and he wanted to 
see his wife have the money if he did not live to enjoy it. He men- 
tioned that he expected, when it was paid, that he and his wife 
would take a trip to Buffalo, and also said that it was his intention to 
make a will. 

At the time of the delivery of the checks to Mr. Biernesser he 
was sick in bed and had to be propped up in bed to endorse the 
checks. Mr. Squire asked him if he would permit $500 of the money 
to be paid back to Mrs. Reilly for some reason and he said “No.” 
He endorsed the checks, with the assistance of some person that 
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was present, and either he or the attorney handed the checks to Mrs. 
Biernesser. The decedent also signed the assignment of the bond 
and mortgage. The two children who were present testify that, when 
he delivered the checks, or they were delivered by the attorney in 
his presence, he did not say anything to Mrs. Biernesser. The at- 
torney was not produced to testify. Mrs. Suchard, a sister of Mrs. 
Biernesser, testified that she heard Mr. Biernesser say something 
but was not near enough to understand what it was. Mrs. Biernesser 
testified that he said: “Here, these are yours,” referring to the checks. 
After the death of Mr. Biernesser, Mrs. Biernesser endorsed the checks 
and collected the proceeds but, apparently, some time between the 
death of the decedent and the granting of letters of administration, 
she delivered $200 to each of the children of Mr. Biernesser, she says 
because Mr. Biernesser directed her to pay each of them $200. 

It is contended by the accountant that the bond and mortgage were 
held by Mr. and Mrs. Biernesser as tenants by the entirety, and that 
the right of survivorship existed and attached not only to the bond 
and mortgage, but also to the proceeds. It is very doubtful whether 
the bond and mortgage were held by the entirety. The bond repre- 
sents a personal obligation of Mrs. Reilly to Mr. and Mrs. Bier- 
nesser, and the mortgage is merely collateral security to it. As- 
suming, however, that it was held by the entirety, survivorship does 
not attach to the proceeds, and, therefore, at the time of the receiv- 
ing of the checks and cash, Mrs. Biernesser was entitled to $3,000 and 
Mr. Biernesser was entitled to $3,000, and in order to establish a gift, 
inter vivos or causa mortis, the accountant must show by a fair pre- 
ponderance of evidence that the checks were delivered to her by 
Mr. Biernesser, or with his consent, with the intention of vesting 
the title in her. By reason of the fact that the checks required both 
signatures before they could be collected, the ordinary and natural 
reason for handing the checks to Mrs. Biernesser would be for the 
purpose of giving her an opportunity to endorse them. Mr. Bier- 
nesser was ill in bed and unable to attend to business himself. 

The accountant endeavors to sustain the burden of proof by the 
testimony of herself and her sister as to the intention of the decedent. 
Assuming that Mrs. Suchard’s testimony is correct, it merely goes 
to the extent that the decedent hoped to enjoy the money with his 
wife, and that he intended to make a will and leave it to her upon 
his death. Mrs. Suchard testified that at the time of the delivery of 
the checks the decedent said something, but the two children, who 
were present, deny this. The only person who testified as to the exact 
language used by Mr. Biernesser is the accountant. Assuming, that 
the testimony of the accountant is competent, it is not clear that 
her evidence, standing alone, is sufficient to overcome the testimony 
of the two children, particularly when it is not corroborated. Again 
it is not clear, even if the defendant said to his wife: “Here, these 
are yours,” referring to the checks and money, that he meant any- 
thing more than that they were hers to sign and to collect the checks 
and keep the money. He did not say: “Collect these and keep the 
money for yourself,” or “You are to keep the checks and this money,” 
or anything else to indicate that she was to keep all of the pro- 
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ceeds of the checks and the money. It is true, in a sense, the checks 
were the property, in part, of Mrs. Biernesser, because she had a 
half interest in each. 

The money and the checks were actually delivered (Corle v. 
Monkhouse, 50 N. J. Eq. 537, 543, 545), but there must be an inten- 
tion on the part of the donor to divest himself of all title and posses- 
sion. Here it is probable that he delivered the checks and money for 
signature and safekeeping, otherwise he made himself entirely penni- 
less. Therefore, there was no gift inter vivos. There is no testi- 
mony to show that he had an apprehension of death, so it cannot 
be sustained as a gift causa mortis; Matthews v. Hoagland, 48 N. 
J. Eq. 455, 485 ; Taylor v. Conell, 66 N. J. Eq. 262, 270. 

It seems, under all the circumstances of the case, therefore, that 
the accountant has failed to sustain the burden of proof and show 
by a fair preponderance of evidence that the $3,000 was a gift to her. 

The account should be restated by the accountant charging her- 
self, in accordance with this opinion, with the sum of $3,000, and 
she should be allowed the sum of $200 paid to each of the children. 
The question of allowances will be reserved until the final decree is 
presented. 





YOHE, ADMINISTRATRIX, v. ERIE RAILROAD COMPANY. 


(Hudson Common Pleas, March 31, 1918). 
Employers’ Liability Act—Compensation for Injuries— Adopted Child. 
On petition for compensation. 
Mr. William B. Gillmore for petitioner. 
Messrs. Collins & Corbin for defendant. 


CAREY, J.: The petition, in this case, discloses the fact that 
the deceased was an employé of the Erie Railroad Company, and met 
his death while in such employment. ‘The accident, which resulted 
in his death, arose out of and in the course of his employment. He 
was receiving wages of over twenty dollars a week at the time of 
his death. The only person claiming any right of recovery under 
the act, and the only person alleged to be in being who has a right 
to claim any recovery under the act, is one Morris Helzel, claiming 
to be the adopted child of the deceased. The deceased was unmar- 
ried. The child in question is now nine years of age. All the facts 
entitling the petitioner to a recovery are admitted, provided there 
is any one living entitled under the statute to the benefits of such re- 
covery. The only question, therefore, in dispute is whether or not 
the child referred to is entitled to recover under the act. 

The defendant company contends first, that even should it be 
established that the child is an adopted child that was legally adopted, 
meeting all the requirements of the statute, such child would not be 
a child within the meaning and contemplation of the act under which 
this proceeding is brought; second, that the child in question was 
not in any event the adopted child of the deceased. 

I will hold that an adopted child is entitled to the benefits of the 
act and that, therefore, the petitioner in this proceeding would be 
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entitled to recover for the benefit of the said child, provided said child 
is an adopted child within the meaning Of the statutes of this state. 
In this connection, I find the facts to be that the deceased presented 
a petition to the Hudson County Orphans’ court on the 2ist 
day of April, 1911. The petition was in due and proper form, pray- 
ing for the adoption of said child by the deceased, Joseph R. Hay- 
den. On said date Judge Blair, sitting in the Orphans’ court, fixed 
the 5th day of May, 1911, as the time for the hearing of the appli- 
cation, and appointed A. J. Nicklas as next friend of the infant. On 
the 5th day of May said Nicklas filed his consent to adoption in proper 
form. On the 3d day of May the New York Foundling Hospital, 
which institution was previously the custodian of the child, filed 
its consent to the adoption of the child. On the 5th day of May, 1911, 
Judge Blair signed a decree of adoption. The decree of adoption was 
left with the surrogate on May 5, 1911. It is marked “filed” and was 
recorded in the records kept by the surrogate on May 9, 1912, at 
which time the fees, which the surrogate was directed by law to 
charge for such services, were paid. The said Hayden died the 
week previous to the time these fees were paid, that is, one week 
prior to the making of the decree “filed” and the actual recording 
thereof in the records in the surrogate’s office. 

While the proceedings in this matter were pending before the 
court, application was made by petition to Judge Blair, sitting in the 
Orphans’ court, to permit the filing and the recording of the decree 
of adoption as of the 5th day of May, 1911, nunc pro tunc. A decree 
to such effect has been since entered and filed, and has been proved 
in these proceedings before me. 

The contention of the defendant is that the adoption pro- 
ceedings were not concluded at the time of the death of the de- 
ceased, and, therefore, the child was not legally adopted by him. If 
this contention is correct, there can be no recovery under the statute, 
as the child was not then, in any sense, a dependent within the mean- 
ing of the statute. 

Section 4 of “An act concerning minors, their adoption, custody 
and maintenance” (P. L. 1902, p. 259), provides that the petition, 
decree, testimony and proceedings shall be recorded at length in a 
book kept for that purpose, and properly indexed * * * and upon 
the entry of such decree of adoption * * * the child shall be in- 
vested with every legal right, privilege, obligation and relation in re- 
spect to education, maintenance and the rights of inheritance to real 
estate, or to the distribution of personal estate on the death of such 
adopting parent or parents, as if born to them in lawful wedlock. 

The petitioner contends that the presentation of the decree to 
the surrogate on May 5th, 1911, was a compliance with the statute, 
and that, even if this were not so, the decree speaks for itself and 
cannot be attacked in a collateral proceeding; and the further con- 
tention is made that the decree, subsequently entered in accordance 
with the order of the Orphans’ court pending these proceedings, di- 
recting the entering and recording of the decree as of May 5th, 1911, 
precludes the respondent from raising this question in any event. I 
have determined to adopt this view, and, therefore, find that all the 
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requirements of adoption were duly satisfied, and that, therefore, the 
child was the adopted child of the deceased. 

The administratrix is entitled to recover judgment for the sum 
of $5.44 per week for a period of three hundred weeks, commencing 


at the date 


of the death of the deceased. 


It has been sug- 


gested by counsel that there should be commutation of payments. I 
will give this proposition consideration upon application of either 


party. Cost will be allowed. 





An infant is held in Collins v. Gifford (N. Y.) 38 L. R. A. (N. S.) 
202, not to be liable in tort for breach of warranty in the sale of a horse. 





MISCELLANY 


LAWYERS’ CLUB OF ESSEX. 


The annual dinner of the Law- 
yers’ Club of Essex county was 
held in Newark on the evening of 
April 26th, the guest of honor 
being Mr. Justice Swayze, of the 
State Supreme court. The toast- 
master was Mr. Halsey M. Bar- 
rett. 

Mr. Justice Swayze was the 
first speaker. “It is gratifying 
to know,” he said, “that however 
the storm may rage elsewhere, 
we still have the confidence of the 
people in New Jersey; gratifying, 
because we would not have that 
confidence if we did not deserve 
it. | think it cannot be denied 
that justice may be made more 
prompt, speedy and _ accurate. 
Some of the fault lies with the 
bar, and some, I am afraid, with 
the bench.” 

The speaker praised the Prac- 
tice Act, regulating procedure in 
the courts, and said the New Jer- 
sey system was much superior to 
the code system in New York and 
other states, in which the Legis- 
lature had surrounded the courts 
with many hard and fast restric- 
tions imposed by statute. 

Passing to the question of the 
declaiming of statutes to be un- 


constitutional which were passed 
by the Legislature and often de- 
sired by the people, he said: “We 
have now embodied in our de- 
cisions the principle that the real 
question is not the individual 
opinion of the Judge, whether an 
act is constitutional or not; the 
question is, could the Governor or 
Legislature have reasonably en- 
tertained the opinion that the act 
was constitutional.” 

In considering the recall of 
Judges, the speaker declared he 
was of the opinion that the New 
Jersey system of a “compulsory 
recall” every seven years was 
quite enough. “To subject us to 
a double recall,’ he continued, 
“would, I fear, put a weapon in 
the hands of the political party 
or faction that happened to be 
dominant at the time that could 
not be to the advantage of the 
administration of justice.” 

The President of the Lotus 
Club, of New York, Mr. Frank 
R. Lawrence, spoke next, followed 
by ex-Justice Gilbert Collins, who 
declared that lawyers were apt to 
be too conservative, too ready to 
hold fast to the old things, and 
that as a result all must confess 
that the position of the lawyer in 
this country had declined in 
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prominence. “We are led more 
by the philosophers, or perhaps 
the doctrinaires,” said Mr. Collins. 
“Let the lawyers lead instead of 
holding back. The courts must 
necessarily go slow and follow, 
but the lawyer should lead. It 
would indeed be a sad day if we 
found the courts pulling up the 
anchor and sailing the ship of the 
judiciary into unknown and un- 
charted seas.” 


MERCER COUNTY BAR DINNER. 


On March 26th the annual ban- 
quet of the Mercer County Bar 
Association was held at the 
Hotel Stirling, in Trenton, the 
special guest being Vice-Chancel- 
lor Backes, then newly appointed. 

Following the dinner there were 
brief informal talks by Hon. 
Thomas W. Trenchard, Associate 
Justice of the Supreme court; 
Chancellor Edwin Robert Walker, 
Prosecutor Martin P. Devlin, 
Vice-Chancellor Vivian M. Lewis, 
Senator Henry Wheaton, of Cape 
May, and Vice-Chancellor Backes. 

Eevry one of the speakers spoke 
in glowing terms of Mr. Backes, 
praising his work as a practitioner 
and referring to his eminent fit- 
ness for the position of Vice- 
Chancellor. Mr. Backes thanked 
the speakers and asked the mem- 
bers of the Mercer bar to co-oper- 
ate with him in his duties. 

Justice Trenchard spoke briefly 
of the new Practice Act, calling 
attention to its features and ex- 
plaining it. 

Then Vice-Chancellor Lewis 
spoke of the ever-shifting condi- 
tions of society and declared that 
the leader in all reforms in every 
community should be a lawyer. 

Prosecutor Devlin said that in 
the conduct of his office he would 
look for, first of all, justice, and 
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that every indictment would he 
quashed if he found that course 
to be in the interests of justice. 

Chancellor Walker gave a 
heart-to-heart talk to the lawyers. 
At the guest table, in addition to 
the speakers, were seated Fred- 
erick W. Gnitchel, Judge of the 
Mercer Court of Common Pleas, 
and Austin Dixon, Judge of the 
City District court. 

Assemblyman Erwin E. Mar- 
shall was toastmaster, and he was 
presented by former Supreme 
court Justice Alfred Reed, Presi- 
dent of the association. 

The present officers of the asso- 
ciation are : Hon. Alfred Reed, 
president; Linton Satterthwaite, 
vice-president; A. Dayton Oli- 
phant, treasurer, and  MHarry 
Heher, secretary. 

The committee in charge of the 
banquet was: John T. VanCleei, 
chairman ; Francis B. Lee, Edward 
Katzenbach, Malcolm Buchanan, 
Hervey S. Moore and A. Dayton 
Oliphant. 


HUMORS OF THE LAW. 


A West Virginia darky, a black- 
smith, recently announced a 
change in his business as follows: 
“Notice—De co-pardnership here- 
tofore resisting between me and 
Mose Skinner is hereby resolved. 
Dem what owe de firm will settle 
wid me, and dem what de firm 
owes will settle wid Mose.”— 
National Corporation Reporter. 

“Be you the judge of repro- 
bates?” said an old lady, as she 
walked into the judge’s office. “1 
am judge of probate,” was the re- 
ply. “Well, that’s it, I expect,” 
quoted the old lady. “You see, 
my husband died detested, and 
left me several little infidels, and 
I want to be their executioner.” — 
Park Slope Church Herald. 





158 


Lawyer—Your Honor, I ask the 
dismissal of my client on the 
ground that the warrant fails to 
state that he hit Bill Jones with 
malicious intent. Rural Judge— 
This court ain’t a graduate of nozie 
of your technical schools. I don’t 
care what he hit him with. The 
pint is, did he hit him? Perceed. 
—Minneapolis Journal. 


SOME STATE NOTES. 


The oath of office was adminis- 
tered to Vice-Chancellor Griffin 
on March 25, at the Chancery 
Chambers in Jersey City, by 
Chancellor Walker, Vice-Chancel- 
lors Stevenson and Lewis being 
present. 

Mr. Theodore Backes, of the 
Attorney-General’s office, has 
been given the official designation 
of Second Assistant Attorney- 
General, under an act of the 
Legislature, in which it is provid- 
ed that he shall be protected by 
the Civil Service law from re- 
moval, except for cause. The 
salary is fixed at $4,800 per an- 
num. 

Among those sworn in as coun- 
selors at the last term of the Su- 
preme court was Miss Elinor R. 
Gebhardt, daughter of ex-Senator 
Gebhardt, of Hunterdon county, 
now the Clerk of the Supreme 
court. At the same term of court, 
two more ladies were among those 
who received attorney’s licenses, 
Miss Laddey, of Newark; Mrs. 
Sutton, of Red Bank, and Miss 
Wooster. 

The Bergen County Bar Asso- 
ciation held its regular dinner at 
the Mansion House, Hackensack, 
on April 1. The guests of honor 
were Justices Charles W. Parker 
and Charles C. Black and Judges 
William M. Seufert, Thomas J. 
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Huckin, G. L. Fake and former 
Judge Milton Demarest. Presi- 
dent Luther A. Campbell pre- 
sided. Justice Parker offered a 
toast to ex-Judge Demarest, com- 
plimenting him upon his adminis- 
tration and wishing him success 
in his private practice. 

Appointments made by Gover- 
nor Fielder include those of Cir- 
cuit Judge Clarence L. Cole, to 
be Judge of the Court of Com- 
mon Pleas of Atlantic county, and 
of Mr. Charles S. Moore, to be 
Prosecutor of the Pleas for the 
same county. 

Mr. William R. Codington and 
Mr. Francis J. Blatz, both of 
Plainfield, have associated them- 
selves in the practice of law un- 
der the firm name of Codington 
& Blatz. 

Among those who passed the 
attorney’s examinations at the 
last Supreme court term, was Mr. 
Harry Cassman, who did not, 
however, appear in the list pub- 
lished by us in the March num- 
ber, because, not being a citizen, 
he was not sworn in. He is to 
qualify after he becomes a citizen. 

Mr. Joshua R. Salmon, who was 
appointed Judge of the Morris 
Common Pleas, was confirmed 
by the Senate and has taken office. 
The previous appointment of Mr. 
Joseph Hinchman was withdrawn. 

The wife of ex-Prosecutor 
Eugene Emley, of Paterson, died 
April 14th, after an illness of five 
weeks. She was a Miss VanPelt, 
of Newfoundland, Morris county. 


OBITUARIES. 


Mr. Grorce P. Rost. 

Mr. George P. Rust, well- 
known lawyer of Passaic, died 
suddenly on April 22d, while sit- 
ting in the barber’s chair in a 
shop beneath his office. Death 
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was said to be due to an attack 
of acute indigestion, and occurred 
within a minute from the time 
he was attacked with pain. 

Mr. Rust had planned to go to 
jersey City immediately after be- 
ing shaved. The Court of Chan- 
cery was held up for several 
minutes awaiting his arrival. Four 
other hearings were held and one 
of his cases had been reached. 
Court proceedings then rested un- 
til the officials were informed oi 
Mr. Rust’s death by telephone. 

Mr. Rust was born in Brooklyn, 
May 9, 1861, and went to Passaic 
with his parents while a boy. He 
graduated from the Passaic High 
School when 15 years of age. He 
immediately entered the law office 
of Henry Coddington and was ad- 
mitted to the Bar of this state in 
June, 1882. He became counsel- 
lor in 1885. At the age of twenty- 


six years he was appointed cor- 
poration counsel of Passaic, hold- 
ing the place for seven years and 
being engaged in a number ci 


important cases. He had prac- 
ticed law continuously since his 
admission, but had given consid- 
erable of his time to the “Daily 
News,” a newspaper of which he 
was main owner and the President 
of the corporation publishing it, 
and to other corporations with 
which he was connected. 

Mr. Rust assisted in organiz- 
ing the People’s Bank & Trust 
Company, the Hobart Trust Com- 
pany and the Guaranty Mortgage 
and Title Insurance Company, the 
largest concern of its kind in the 
state. He was general counsel 
and vice-president of the latter. 
He was a member of the Presby- 
terian Church, the Passaic Club, 
Acquackanonk Club, Republican 
Club of New York City, the Pas- 
saic County Bar Association, of 
which he was chairman of the 
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committee on ethics and griev- 
ances; a director of the New Jer- 
sey Chamber of Commerce and 
a governor of the Passaic General 
Hospital. 

The deceased is survived by five 
brothers: Gustav, Andrew, Henry, 
Herman and Charles, and two sis- 
ters, Mrs. A. F. Blauvelt and Miss 
Clementine Rust. 

The Passaic County Bar Asso- 
ciation met on April 23d and 
adopted the following resolutions 
which, later, were read in court 
and ordered spread on the min- 
utes: 

“Resolved: That we sincerely 
deplore the sudden death of 
George P. Rust, by whose un- 
timely demise the bar of this 
county and of this state, has lost 
one of its most distinguished 
members. 

“The persevering devotion of his 
days and nights to the service of 
nis profession was a quality which, 
in spite of many obstacles, made 
his life in many respects an ex- 
ample and encouragement to all. 

“His death has set the seal on 
the value of work and the nobility 
of long, laborious days. From a 
youth of obscurity, through the 
shifting circumstances of many 
changes, he, by his unaided ef- 
forts, fought for and won success. 

“Those of us who knew him 
intimately, knew that his heart 
was wholly kindly, and that while 
like all ambitious men he had ever 
in view success as his end, he 
would never pass one fallen by 
the wayside without extending the 
helping hand. 

“He won not only as a lawyer, 
but also as a financier, a high place 
in the community in which he 
labored, and he will be mourned 
by many hearts independently of 
those near and dear to him, for 
whom he did so much. 
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“We respectfully ask that this 
resolution be presented to the cir- 
cuit court by the President of the 
association and spread upon the 
minutes of said court and an en- 
grossed copy presented to his 
family.” 

FRANCIS SCOTT, Chairman 
JOHN B. HUMPHREYS, 
WILLIAM I. LEWIS. 
CoLoneL Caar_es W. FuLver. 

Colonel Charles Wesley Fuller 
died April 28th, at his home in 
Bayonne, after an illness of about 
three months. He had a paralytic 
stroke in January and from that 
time was not expected to recover. 

Colonel Fuller was born in New 
York city July 2, 1843, and was 
descended on his father’s side 
from Thomas Fuller, a Pilgrim on 
the Mayflower. He received his 
the public 


early education in 
schools of the city, and then went 
to the College of the City of New 
York, but before graduation he 


enlisted as a private in the 
Seventh New York Regiment, and 
went to war. At the end of three 
months he was prostrated by sun- 
stroke and incapacitated for fur- 
ther military service. 

In 1863 the draft riots broke 
out in New York and he ren- 
dered valuable service in suppres- 
sing them. Again, in 1871, riots 
occurred, and he helped to re- 
store order, receiving commenda- 
tion for his conduct. In 1868, he 
was appointed adjutant of the 
Fifty-fifth Regiment, N. G. S. N. 
Y., and in 1869 was promoted to 
the rank of Major. In 1871, he was 
commissioned Colonel, and retain- 
ed command of the Regiment un- 
til 1874, when he resigned. 

In 1872 Colonel Fuller went +o 
reside at Bayonne. Soon after 
this he abandoned his former busi- 
ness and took up the study of law 
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in the office of Edward A. S. Man, 
of Jersey City. This profession 
had always fascinated him. He 
was admitted to the New Jersey 
Bar as an attorney November, 
1879, and as a counselor June, 
1884. In 1885 he was admitted 
to the New York Bar. He made 
a specialty of corporation law. He 
favored the sale of New Jersey's 
riparian rights at a low figure, and 
of late years was active in a move- 
ment to induce the state to sell 
and the Bush Terminal Company 
of Brooklyn to buy tide water 
land at Bayonne and locate its 
plant there. 

Besides the position of head of 
the schools of the state in 1888- 
1889, Mr. Fuller was an Assem- 
blyman in 1887 and a member of 
the State Sewerage Commission 
from 1900 to 1908. He was alsoa 
member of the State Board of 
Education and a trustee of the 
State Normal School, in addition 
to holding Bayonne offices. He 
was principal attorney for the 
Standard Oil Company in this 
state, and also represented that 
and other corporations at times in 
Washington. 

Colonel Fuller was a Republi- 
can of the regular organization 
type. He spoke much in can- 
paigns and was considered an elo- 
quent campaign orator and aiter- 
dinner speaker. During the Presi- 
dential campaign of 1912, when 
President Taft came to Hudson 
county, he was Colonel Fuller’s 
guest. The Colonel was a mem- 
ber of George Washington Post, 
G. A. R., department of New 
York, and also of the Union 
League of Jersey City, the Lotos 
Club, Lawyers’ Club, the Twilight 
Club and other leading political 
and social organizations. 

He is survived by a wife and 
a child. 





